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LAW REFORM (CONTRIBUTORY NEGLIGENCE AND TORTFEASORS’ CONTRIBUTION) 
AMENDMENT BILL 2001 

Second Reading 

Resumed from 28 November 2001. 

MS SUE WALKER (Nedlands) [4.49 pm]:  I rise to speak on behalf of the Opposition’s spokesperson for legal 
affairs in the Legislative Council, Hon Peter Foss.  The Opposition supports this legislation.  This Bill amends 
the previous Law Reform (Contributory Negligence and Tortfeasors’ Contribution) Amendment Act 1947.  That 
Bill modified the common law, which was that a defendant, when being sued for a tort, could raise as a complete 
defence to a claim, contributory negligence on behalf of the plaintiff.  This meant that if the damage suffered by 
the plaintiff was in any way, no matter how small, a result of his or her own failure to take reasonable care, the 
plaintiff could not recover any damages.  Obviously that was seen as unjust and the 1947 Act was created.  The 
1947 Act provided for an apportionment of damages where there was contributory negligence by the plaintiff.  
The court assesses the plaintiff’s share in the responsibility for the damage and reduces the amount of damages 
to the extent that the court believes is just and equitable.  The apportionment provisions in the 1947 Act were 
based on United Kingdom legislation.  Similar provisions exist in other Australian States and Territories. 

The apportionment provisions in the 1947 Act apply, first, to claims of negligence and other claims in tort where 
contributory negligence could be a defence to a claim; and, secondly, it is said in some Australian and UK cases 
that the apportionment provisions were viewed to extend to contracts in which there was an express or implied 
term that one of the contracting parties had a duty to act with reasonable care. 

That all seemed to work fairly well until the 1999 High Court decision of Astley v Austrust Ltd.  The current 
amending Act before the Parliament is to overcome the effect of the decision in Astley in which the High Court 
considered similar provisions in the South Australian Wrongs Act 1936.  The High Court said that those 
provisions applied only to claims for damages in tort but not to claims for breach of contractual duty of care.  
The result is that when a plaintiff sues for breach of duty of care in contract and tort, the plaintiff’s damages may 
be reduced for contributory negligence in tort but not in contract.  Therefore, the new provisions amend the 
apportionment provisions to claims for breach of a contractual duty of care; that is, concurrent and coextensive 
with a tortious duty of care. 

I do not know about you, Mr Acting Speaker (Mr Dean), but when I was at law school I never completely came 
to grips with words like tortious and contributory negligence.  In any event, that is what the new amending Act 
does.  The provisions are retrospective but will not apply to any acts or omissions about which a court has given 
a judgment or when the parties have agreed to a settlement. 

As I said, the Opposition supports this legislation but we do note, and I have had a look at, the reports of the 
Select Committee on Professional and Occupational Liability.  That committee comprised Hon Max Evans, Hon 
J. Brown, Hon Fred McKenzie, Hon Peter Foss and Hon Mark Nevill.  I note that some of the suggestions by 
that committee contained in three reports have not been incorporated into the amendments, such as a limitation 
of liability or a monetary ceiling and a statute of limitation period.  Nevertheless, Mr Acting Speaker, the 
Opposition supports this legislation. 

MR McGINTY (Fremantle - Attorney General) [4.53 pm]:  I thank the member for Nedlands for the indication 
of support on behalf of the Opposition.  As there is an amendment on the Notice Paper to further limit the 
retrospective effect in limited areas, we will need to go into consideration in detail to give effect to that. 

Question put and passed. 

Bill read a second time. 

Consideration in Detail 
Clauses 1 to 4 put and passed. 

Clause 5:  Transitional provision - 
Mr McGINTY:  I move - 

Page 3, lines 6 to 11 - To delete the lines and substitute the following - 

(a) a court proceeding was started before that commencement in respect of which a 
judgment has not been given or a decision has not been made (including a judgment 
or decision about liability only) before that commencement; 

(b) a court, before that commencement, has given judgment or made a decision 
(including a judgment or decision about liability only), whether or not an appeal has 
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been made against that judgment or decision before that commencement or is made 
on or after that commencement; or 

As members will be aware, this Bill is an initiative of the Standing Committee of Attorneys General, and similar 
legislation has been enacted in all other jurisdictions.  The Bill provides that a contribution will apply to claims 
based on breach of a contractual duty of care that is concurrent with a duty of care in tort.  This will overcome 
the High Court’s decision in Astley v Austrust Ltd.  In the case of Astley, the High Court held that an award of 
damages could not be reduced by reason of contributory negligence in cases whereby a duty of care giving rise 
to a claim is based in contract. 

As presently drafted, the Bill in some circumstances will have retrospective operation in that apportionment will 
not apply when a judgment has been given or a settlement has been agreed before the commencement of the 
proposed Act.  However, if litigation claiming damages for a breach of duty of care based on contract has 
commenced, but is not completed at the time of commencement of the proposed Act, liability will be 
apportioned under the Act.  This will change the rules governing litigation during the course of the proceedings.  
In addition, because some jurisdictions have provided that their legislation does not apply retrospectively to 
proceedings that have commenced, forum shopping could result. 

The amendment to clause 5 will further limit the retrospective effect of the Act by ensuring that apportionment 
shall not apply in contractual proceedings which have started but have not been finalised when the Act 
commences; that is, with the incorporation of the proposed amendment, the Act will not operate retrospectively 
in three cases: first, when court proceedings have started before the Act commenced but no judgment has been 
given or a decision made, including a judgment about liability only; secondly, before commencement of the Act 
the court has given judgment or made a decision, including a judgment about liability only, whether or not an 
appeal has been made against a judgment or decision; and, thirdly, before commencement of the Act the parties 
have entered into an agreement to settle claims. 

The Solicitor General has been provided with a copy of the proposed amendment and advises that he supports it.  
It is technical in nature and will deal with only transitional provisions to try to limit the retrospective effect of 
this legislation to those cases in which it is needed and not to pick up unintended cases. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Title put and passed. 
 


